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“The result of the English system is to make the calamity of a 
new trial almost unknown. The English reports for 1924 show only 
two cases sent back for new trials in the King’s Bench Division during 
the whole year. In the same period the Supreme Court of Michigan, 
which I assume is typical of the United States, sent back fifty-seven 
cases for new trials. But the discrepancy is really much greater than 
this . . . New trials are a total economic loss and their frequency in the 
United States is the most convincing proof of the utter inadequacy of 
our trial procedure.” 


—Professor Edson R. Sunderland. Pages 172, 173. 
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The Belated Curiosity Concerning English Procedure 


If any reader is surprised to find in this number Professor Edson R. 
Sunderland’s address entitled ‘‘An Appraisal of English Procedure’’ after see- 
ing it previously in several other legal journals, he should consider that we 
have the power to give it wide circulation and make it readily accessible in over 
one thousand public libraries in which the Journat files are preserved. He 
should also consider that a second reading is deserved, especially in preparation 
for reading the excellent article by Robert R. Dodge, Esq., of the Massachusetts 
Judicial Council, which recounts his personal observation of practice before 
the masters of the English High Court of Justice. 

Such articles as these are timely. It is likely that the Congress will soon 
pass the bill so long supported by the American Bar Association to make pos- 
sible uniform rules of procedure on the law side of the United States courts 
through rule-making authority conferred on the Supreme Court. The drafting 
of these rules, in which the bar of the country will doubtless be requested to 
assist, will be a noteworthy achievement. In several states the event is awaited 
before exercising the rule-making authority already conferred. The movement 
to restore such power generally to the judiciary will receive a great impetus in 
all other states and we may before long find the country definitely on the way 
to the solution of procedural problems which have been neglected, or dealt with 
only timidly, for three-quarters of a century. 

A reading of these two interesting and informative articles should inspire 
one to turn to volume seven, number six, of the Journar for study of the 
report on English courts and procedure written by the late Professor William 
E. Higgins for the American Judicature Society. The author spent about a 
year in a study of English justice and his report discusses the rules, section 
by section, through fifty pages. Copies of this number are still available. 





It is a singular thing that the American bar should have been so slow to 
acquire curiosity concerning a system of dispensing justice in civil causes which 
has been markedly successful in every land owing allegiance to English law. 
It is even possible that our present widespread interest is due largely to our 
eoncern for criminal law enforcement. However that may be we may well 
congratulate ourselves that the task of explaining English proeedure has been 
in such good hands. For the reader who wishes to go further than the articles 
referred to there is the invaluable work by Samuel Rosenbaum, Esquire, en- 
titled: The Rule-Making Power in the English Supreme Court. This volume 
sketches the court organization and traces the exercise of the rule-making power 
historically in England and the larger overseas dominions. There is to be 
recommended also the readily procured article on the English Judicature Acts 
by the late Albert M. Kales, the first American author to realize the basic 
importance of the structure of courts which has exercised so suceessfully the 
function of regulating procedure. This article was published in volume four, 
number five, of the JOURNAL. 





Notwithstanding a general lack of interest in the matter English procedural 
devices have notably influenced rules revision in New Jersey and New York 
and the English theory of pleading has been in effect in the Municipal Court 
of Chicago very successfully for nearly two decades. The student of procedure 
cannot do without our Bulletin XIV wherein the best practices, from the 
American point of view, of both countries are wrought into‘a consistent system. 
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An Appraisal of English Procedure® 





By Epson R. SUNDERLAND.} 


On paper the program of the London 
meeting of the American Bar Associa- 
tion last year was not a crowded one. 
No busy morning sessions hurried the 
members away from their hotels; at 
noon there was a leisurely opportunity 
for comfortable luncheons; and the 
drowsy summer afternoon was far ad- 
vanced before the real business of the 
day began. But the printed program 
only marked the high points of the meet- 
ing. All through the week, by day and 
by night, there was London to be seen— 
the Abbey, the Tower, the Thames—pal- 
aces, parks and galleries, and the thou- 
sand historic spots which are perhaps 
more interesting to the American than 
to the native Englishman. But chiefly 
there was the legal quarter of London, 
guarded from encroaching commerce by 
centuries of vigilance, and occupied by 
the halls, libraries and chambers of the 
Inns of Court, enclosing those quiet gar- 
dens, velvet lawns and shady walks, 
through which the roar of the traffic 
along Holborn and the Strand only 
faintly echoes. In the midst of the me- 
dieval seclusion of these ancient citadels 
of the English bar stood the massive 

*An address delivered before the American 


ieee Association at Detroit, Mich., Sept. 2, 
1 


tEdson R. Sunderland is professor of plead- 
ing and practice in the Law School of the 
University of Michigan, and has occupied that 
chair for twenty years. He is the author 
of the treatise on Pleading contained in the 
Cyclopedia of Law and Procedure and of the 
article on Process in the same cyclopedia. 
He has published a series of annotated case- 
books for law schools which are widely used 
in the United States, covering the subjects of 
Common Law Pleading, Code Pleading, Trial 
Practice and Appellate Practice, the two lat- 
ter being pioneer books in their fields. He 
has written and lectured extensively on the 
reform of legal procedure; was the first 
writer to direct public attention in the United 
States to the subject of declaratory judg- 
ments; and drafted many of the rules of court 
and all of the official forms of pleading now 
in use in Michigan. He has been secretary 
of the Michigan State Bar Association and 
editor of the Michigan State Bar Journal, and 
is now a member of the American Bar As- 
sociation Standing Committee on Jurispru- 
dence and Law Reform. He spent eight 
months last year in Europe, devoting his time 
chiefly to a study of English legal procedure. 


pile of the Royal Courts of Justice, un- 
der whose Gothic entrance arch passed 
hundreds of American lawyers in a con- 
stant stream which flowed through the 
great central court and along the 
vaulted corridors and into every court- 
room where the king’s judges sat in 
their wigs and robes administering the 
laws of England. These courts, and the 
Old Bailey not far away, cast their en- 
chantment over every visitor; luring him 
back day after day, in a restless search 
for the secret of their success. How did 
they operate so quickly, quietly and ef- 
fectively? There was no evidence of 
hurry, of driving pressure, of anxiety to 
make every moment count. On the con- 
trary, cases often seemed to proceed 
with a rather slow dignity. And yet it 
was clear that the English court reached 
its verdicts and judgments far more di- 
rectly, more simply and more rapidly 
than an American court. Why should it 
be so? A week was too short to supply 
the answer. 


The following suggestions, in explana- 
tion of the mysterious efficiency of Eng- 
lish justice, are the result of a more ex- 
tended opportunity for observation en- 
joyed during the next six months after 
the close of the memorable London meet- 
ing. 


In seeking the causes for the immense 
success enjoyed by the present English 
legal system, it will be convenient to re- 
eall the three major divisions of the 
procedural field. The first relates to the 
preparation and docketing of cases for 
trial, the second to the trial itself, and 
the third to the proceedings for review. 
These are, in fact, the three stages 
through which most of our litigation ac- 
tually or potentially passes. These dif- 
ferent stages, under the old practice in 
England, and quite largely under the 
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present practice in the United States, 
were regarded as quite separate matters 
for procedural regulation, and the rules 
in relation to one were drawn with scant 
reference to the others. 

Under the present English practice 
this theory has been completely aban- 
doned, and a closely co-ordinated 
scheme, covering the entire field of liti- 
gation, has been worked out. English in- 
genuity perceived the enormous advan- 
tages which might be derived from a 
preliminary segregation of cases for spe- 
cialized treatment and from a greatly 
extended use of discovery and disclosure 
before trial. Changes of a very radical 
nature, introduced into this preparatory 
stage of litigation, produced changes 
hardly less notable in the theory and 
practice of the trial itself, and the trial 
was further modified in a marked de- 
gree by the requirements of a novel and 
highly practical theory of review, which 
made the appellate court an integral 
part of a simplified and economical 
mechanism for judicial administration. 
The means by which these results were 
reached furnishes a subject of particular 
interest to the American Bar Associa- 
tion, which has become the dominating 
influence in the United States in behalf 
of procedural improvement. Without go- 
ing into the details of the rules, I shall 
endeavor to present what seem to be the 
essential principles upon which the Eng- 
lish system is based, treating it under 
the three heads of preparation, trial and 
review. 


1. Preparatory Work 


That large body of English procedu- 
ral law which deals with the preliminary 
preparation, inspection and arrange- 
ment of cases performs two major func- 
tions. It first provides a mechanism for 
the early segregation and prompt deci- 
sion of those classes of cases which re- 
quire either no formal trial or a re- 
stricted trial of a specialized kind, and, 
second, it subjects the remaining cases, 
which must be tried in due course, to a 
severe process of disclosure and discov- 
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ery before they are placed upon the trial 
cause list. Cases calling for summary 
judgments and declarations of rights are 
in this way withdrawn from the regular 
dockets, permitting them to go forward 
very rapidly under appropriate special 
proceedings, and, at the same time, free- 
ing the regular dockets from much con- 
gestion and delay. And the regular 
dockets themselves, because of the pre- 
liminary discovery which forces each 
party to lay most of his cards upon the 
table, are tried with remarkable speed 
and accuracy. 


(a) Summary Judgments 


Summary judgment procedure, in es- 
sence, is nothing but a process for the 
prompt collection of debts. It was never 
employed by the common law courts, be- 
cause they developed all their rules of 
procedure, as mere by-products of con- 
troversial litigation, and such litigation 
is not adapted for collecting debts. Ma- 
chinery for that purpose must provide 
a test to determine that the plaintiff has 
a debt and not a controverted claim, and 
a means for getting an immediate judg- 
ment without the expense and delay of 
a trial. The English practice does both 
of these things with neatness and 
dispatch. 

The creditor issues a summons with a 
description of the debt endorsed upon 
it, files an affidavit of the truth of his 
claim and of his belief that there.is no 
defense, and upon that showing, with- 
out pleadings and without the aid of 
counsel, he may bring the debtor before 
a High Court master on four days’ no- 
tice to show cause why a summary judg- 
ment should not be forthwith rendered 
against him. The burden is thus placed 
upon the debtor to satisfy the master, 
by convincing proofs, that he ought to 
be given the right to litigate the claim. 
No formal gesture, such as the affidavit 
of merits so often provided for in our 
summary judgment acts, will suffice. 
The masters want solid assurances, and 
sham defenses are ruthlessly rejected. 
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Under the skillful hands of the masters 
these cases are disposed of very rapidly, 
five or ten minutes being usually 
enough. Very large judgments, running 
into thousands or even millions of dol- 
lars, are constantly being rendered in 
this summary way. 

The immense value of the practice is 
indicated by its wide use. In the year 
1924, for example, there were 6,773 sum- 
mary judgments rendered by the mas- 
ters of the King’s Bench Division, as 
compared with 1,546 judgments entered 
by the judges after trial of issues. That 
means that by this device the trial dock- 
ets were relieved of 80 per cent of the 
eases which would otherwise have come 
before the courts for formal trial, and 
that claimants in all those cases got their 
judgments in as many days as it would 
have required months through ordinary 
litigation in the courts. 


(b) Declarations of Rights 

Declarations of rights are not made in 
this summary way, but applications for 
them present limited issues, often large- 
ly of law, which can be disposed of in 
much less time than cases brought in 
the ordinary way. Most of these cases 
ask for the construction of deeds, wills, 
contracts or other written instruments, 
statutes or governmental orders. 

The practice enables parties to bring 
questions before the courts for de- 
termination at an early period in the 
controversy, when few complications 
have arisen, and when the adjudication 
of a simple issue of. construction may 
save parties from doing acts and com- 
mitting themselves to courses of con- 
duct which may afterwards be very dif- 
ficult to deal with. At this stage no 
damages have yet been suffered, no steps 
have been taken which will have to be 
retraced, and no rights of third parties 
have intervened. Taken in time, the con- 
troversy may be kept within very nar- 
row limits, and the decision will almost 
amount to an amicable adjustment un- 
der the advice of the court. Legal con- 
flicts between individuals are evidences 
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of social friction, and a wise government 
will be anxious to offer a remedy at the 
earliest possible moment. 

The service rendered by the courts 
under the declaratory judgment practice 
is quite analogous to that rendered by 
modern hospitals which diagnose and 
treat diseases in their incipient stages 
and thereby prevent the development of 
more dangerous conditions. 

So useful and effective has this prac- ' 
tice become’ in England that several 
judges of the High Court are frequent- 
ly engaged simultaneously in making 
declarations of rights, and the size of the 
dockets which they dispose of is elo- 
quent testimony of the speed with which 
the work ean be done. 

The procedure by which English 
courts administer both summary and 
declaratory relief has begun to stimulate 
a general interest in the United States. 
Notwithstanding the unfortunate expe- 
rience of Michigan, whose Supreme court 
announced the extraordinary doctrine 
that declaring the rights of parties is 
not a judicial function, a constantly 
growing number of states—no less than 
eighteen at the present time—are em- 
ploying the declaratory judgment pro- 
cedure, and the American Bar Associa- 
tion is urging similar legislation by 
Congress. Summary judgments have not 
yet made so persuasive an appeal, 
but New York and New Jersey have 
both adopted the very effective provi- 
sions of the English practice.t In a land 
where time-saving devices are valued as 
highly as in this country, an adequate 
means for the prompt collection of debts 
through judicial process can not be in- 
definitely deferred, and the English 
summary judgment ought to prove as 
useful to us as the declaration of rights. 


(c) Disclosure and Discovery 


the trial 
summary 
the next 


Civil Prac- 
Edward R. 
(1924), pp. 


Having eliminated from 
docket the eases calling for 
and declaratory judgments, 





1Summary Judgments under the 
tice Act in New York. By Judge 
49 Am. Bar Ass’n Rep. 











AMERICAN JUDICATURE SOCIETY 


problem is to provide the parties to the 
cases which must be regularly tried with 
all the information which is necessary to 
enable them to prepare for trial. In- 
stead of conniving at the instinctive de- 
sire of counsel to keep his adversary as 
far as possible in the dark, lest by ob- 
taining information he should become 
more formidable, the English rules pro- 
vide for the most thorough disclosure 
and discovery. 


Discovery is one of the primary titles 
in the books on English procedure. From 
a minor doctrine in the chancery prac- 
tice, it has grown into a controlling prin- 
ciple embracing all litigation in the 
High Court. Practically every case, 
commenced in the ordinary way, is sent 
at once to a master on a summons for 
directions, who makes an order mapping 
out the course which it is to follow, and 
the main purpose of this order is to 
specify and direct the discovery which 
must be made forthwith. 

If there are facts which either party 
believes will not be actually disputed, al- 
though formally in issue, and which he 
wishes to avoid the expense of proving, 
he may have an order calling upon his 
adversary to admit them. Unreasonable 
refusal to make such admission will load 
the cost of proof, after it has been suc- 
cessfully produced, upon the party who 
refused to admit. The practice is ad- 
mirable, for such admission not only 
saves expense to the parties but saves 
the time of the courts in hearing proofs. 

If there are matters regarding which 
either party wishes to obtain informa- 
tion from the other, he may have an 
order allowing him to put interroga- 
tories which must be answered under 
oath. 

And most important of all, each party 

entitled, almost as a matter of course, 
to an order requiring the other party to 
furnish a sworn list of all the documents 
—whether admissible in evidence or 
not?—which he now has, or ever has 
had, in his possession, relating to the 


2Compagnie Financiére du Pactgaue v. Peru- 
vian Guano Co. (1882), 11, Q. B. D. 55. 
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matter involved in the suit. This list 
must embrace everything in writing or 
printing capable of being read.* It must 
be set forth in two schedules. The first 
must contain all the documents that are 
in the possession or power of the de- 
ponent, and must be subdivided into 
those which he is willing to produce and 
those which he is not willing to pro- 
duce; the second must contain all the 
documents no longer in the deponent’s 
possession, with a statement as to what 
became of them and in whose posses- 
sion they now are.* Upon the receipt of 
this list the party usually gives notice in 
writing to produce such documents as he 
wishes to inspect,’ and within a few days, 
subject to the possibility of an argument 
regarding the documents not willingly 
produced by this simple and effective 
means, each party is supplied with 
copies of all the documents which he is 
entitled to inspect and which are known 
to be in existence bearing upon the 
case. 


There is nothing in the English court 
system which proceeds under such 
speed and pressure as a hearing before 
a master on a summons for diréctions. 
The solicitors are not allowed the luxury 
of a seat, but stand at a sort of high 
desk before the master, and are hardly 
given time to gather up their papers 
before the next group of solicitors has 
crowded forward to take their place. 
Each of the masters has a docket of six- 
teen or eighteen cases per hour, and he 
usually finishes the list on time. The 
summons for directions, by which the 
vast scheme of discovery is largely ad- 
ministered, is thus a tremendously ef- 
ficient instrument. 


It is of course impossible to determine 
how much court time is saved by these 
preliminary admissions, answers to in- 
terrogatories, and disclosures of docu- 
ments, but an observer who compares the 
time used in an English trial with that 
ordinarily consumed by a similar trial 

3Rex v. Daye (1908) 2 K. B. 333. 


33 — s Laws of England, 59, 60. 
6 
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in the United States, and notes .the 
points at which speed is secured by rea- 
son of prior discovery, might perhaps es- 
timate a! fifty per cent saving. With the 
facts on each side mutually understood 
by both parties when the trial opens, 
leading questions no longer become ob- 
jectionable on many features of the case, 
and the witness is brought at once to 
the point in controversy with no waste 
of time over formal preliminaries; 
the necessity for cross-examination is 
greatly reduced, and it is frequently 
omitted altogether; the formal introduc- 
tion of evidence is largely dispensed 


with, for complete typewritten sets of» 


copies of the documents previously in- 
spected are already in the hands of the 
judge and of counsel on each side when 
the trial begins, and they are usually 
introduced by consent; formal admis- 
sions of facts and answers to interroga- 
tories eliminate entirely many features 
of the case which with us would call for 
extensive proof. With the element of 
surprise largely out of the case at the 
opening of the trial, there is no occa- 
sion for that elaborate maneuvering for 
advantage, that vigilant and tireless 
eagerness to insist upon every objection, 
with which we are so familiar, and 
which not only prolongs and compli- 
cates the trial, but helps to make the 
outcome of an American lawsuit turn as 
much upon the skill of counsel as upon 
the merits of the case. 


Our bar has always been inclined to 
fear'and distrust disclosure before trial. 
They have thought it would tend to pro- 
duce framed-up cases and perjured tes- 
timony. But it must not be forgotten 
that want of disclosure causes great de- 
lay, inconvenience and expense, in the 
preparation for trial, seriously prolongs 
the trial itself to the prejudice of the 
parties, the witnesses, the jurors and 
the court, and results in a defective 
and inadequate presentation of the real 
merits of the case, thereby diminishing 
publie confidence in the ability of the 
courts to find the truth. In the develop- 
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ment of the law of evidence, every re- 
form has been opposed on the same 
ground—that it would tend to encourage 
perjury. It is hard to realize that no 
longer ago than 1851 Lord Brougham’s 
Act for the frst time made parties compe- 
tent witnesses in civil proceedings in the 
superior courts. There was great dread 
of the act, lest the interest of parties 
should encourage false swearing. Lord 
Campbell wrote in his Journal on June 
19, 1851: ‘‘It (the Bill) is opposed, as 
might be expected, by the Lord Chan- 
eellor. I support it, and I think it will 
be carried, although all the common law 
judges, with one exception, are hostile 
to it.’"* But the fear felt by the legal 
profession was groundless, as events 
have proved. The history of reforms 
both in pleading and in evidence has 
shown a continuous tendency to remove 
more and more restrictions on the dis- 
closure of the truth. The spirit of the 
times calls for disclosure, not conceal- 
ment, in every field—in business deal- 
ings, in governmental activities, in inter- 
national relations, and the experience of 
England makes it clear that the courts 
need no longer permit litigating parties 
to raid one another from ambush. 


2. The Trial 


When we pass from the preliminary 
and preparatory procedure already dis- 
cussed, to a consideration of the second 
stage in the process of litigation, namely, 
the trial, the obvious differences in court- 
room methods at once attract attention. 
But it is not so easy to identify the 
reasons for the points of difference. In 
making an analysis we are likely to 
stress the specialized bar, which develops 
experienced and skillful trial lawyers. 
But that is hardly an adequate explana- 
tion, for our larger law offices also have 
their specialists in court work, who are. 
equal to the best of the English barris- 
ters, and yet their participation in a 
trial seems to make no material change 
in the character of the performance. 
ae in A Century of Law Reform, p 
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The secret of English efficiency prob- 
ably lies in another feature of their 
system, which exercises a profound in- 
fluence upon the entire conduct of the 
case in court, namely, non-partisan con- 
trol by the judge rather than partisan 
control by the attorneys. 


One seldom observes carefully those 
things with which he is very familiar, 
and American lawyers were generally 
somewhat surprised, after watching the 
proceedings in English courts, to realize 
how preponderant is the part taken by 
the attorneys in an American court, and, 
to a corresponding degree, how little the 
American judge participates in the ac- 
tive work of the trial. As the English 
themselves express it, the barristers only 
assist the judge in trying the case. 
There are, of course, three official 
agencies involved in a trial, the judge, 
the jury and the attorneys, and the 
main problem of trial practice is to make 
them co-operate most effectively in arriv- 
ing at the merits of controversies. Two 
of them, the judge and the jury, should 
be non-partisan, because they are re- 
quired to decide disputed questions be- 
tween the litigants, while the attorneys, 
whose task it is to present the rival 
claims of the contestants, must of neces- 
sity be strongly imbued with the zeal of 
the advocate. Now the English theory of 
an efficient trial procedure seems to be 
predicated upon a distribution of the 
various proceedings embraced in the 
trial in such a way that those requiring 
impartiality shall not be delegated to the 
attorneys, and that those, on the other 
hand, which involve partisan interest 
shall be placed in the hands of the rep- 
resentatives of the contending parties. 


Such a classification of the steps in 
a trial is perfectly easy. Since the se- 
lection of the jury is something which 
should be absolutely divorced from par- 
tisan influence, the impaneling should 
not be done by the attorneys. The open- 
ing statement of the claims of the con- 
testants, if it is to be made forcibly, 
must, on the other hand, be the work of 
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the attorneys, and the same is true of 
the offering of evidence and arguments 
relative to its force and effect. But the 
jury should be instructed on the law 
with complete impartiality, and in this 
the attorneys should have no hand, and 
the same is true of the summing up of 
the evidence and the supervision of the 
form of the verdict. If, therefore, each 
branch of the tribunal is to do what it 
is best fitted for, and is to refrain from 
attempting to do those things which are 
inconsistent with its nature and charac- 
ter, the jury will be impaneled by the 
judge or other court officer without any 
interference by the attorneys, and will 
be instructed on the law and informed 
(by way of summing up) upon the 
facts, by the impartial action of the 
judge, who will decide without any par- 
tisan advice or pressure as to what 
should be said to the jury. And finally, 
since the verdict is the judicial decision 
of the jury, and its value and effect may 
depend upon its form, an impartial di- 
rection and control should be exercised 
over this vital feature of the trial in 
the interests of both parties, indiffer- 
ently, which of course points to the 
judge as the proper guide. 

This theoretical division of functions 
in the interests of a fair trial is the 
absolute rule of practice in the English 
courts. 

Five minutes before the court opens, 
the clerk calls twelve jurors into the box 
—usually ten men and two women—and 
promptly swears them to try the case. 
As he finishes this brief and simple 
ceremony, the judge steps through a 
door behind the bench, bows to the bar- 
risters and to the jury, takes his seat, 
and the trial is under way. 

How many hundreds of thousands of 
hours are wasted annually in the United 
States in impaneling juries? How much 
do we reduce the average of jury intel- 
ligence, particularly in criminal cases, 
by our excessive challenges? To what 
extent is the systematic avoidance of 
jury duty on the part of our well-to-do 





170 


JOURNAL 


citizens, traceable to the humiliating 
cross-examinations to which we subject 
our jurors and to the tedious and use- 
less length to which we drag our trials? 
And finally, how much is the confidence 
of the public in the justice and integrity 
of the jury system impaired by our par- 
tisan wrangling over the personnel of 
the panel? ‘These are interesting sub- 
jects for speculation. 

The impaneling of an English jury is 
a dignified and impressive performance. 
They have already been selected for 
character and intelligence, like the 
judges themselves, and their names can 
be obtained by counsel for a shilling, in 
advance of the trial, if there is any de- 
sire to investigate them with a view to a 
challenge. As a matter of fact this list 
is almost never asked for. The clerk, as 
the representative of the government, 
not of the parties, draws and swears 
them, thus giving them a status inde- 
pendent of the contending parties, like 
that of the judge on the bench. Freed 
from the hostile inquisition of the rival 
lawyers, the jurors undoubtedly ap- 
proach the case in a much more judicial 
frame of mind than would be possible 
under the American practice, and this 
clearly manifests itself in a closer co- 
operation between jury and judge. 

English counsel state their cases well, 
put in their evidence carefully and 
thoroughly, and argue the facts with 
simple directness, without any attempt 
to carry the jury by emotional appeals 
or by flights of eloquence. This rather 
cold and businesslike attitude toward 
the jury is doubtless due to their conviec- 
tion of the futility of any other course. 
For the judge has the last word with 
the jury, and no emotional effects could 
stand against the clear, cold summing up 
of an English judge, who has followed 
every move in the trial with experienced 
skill, taking diligent notes of all the sa- 
lient features of the ease. The judge is 
expected to see to it that the jury get 
a properly balanced view of the ease, 
and if one side is pressed too hard the 
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judge must correct it. In Hepworth’s 
Case, 4 Cr. App. 130, complaint was 
made that the judge made derogatory 
observations upon the argument of ap- 
pellant’s counsel, but the Court of 
Criminal Appeals said that no harm had 
been done, for counsel had made a very 
eloquent speech and the judge had only 
tried to administer an antidote. 


The value of a summing up is not 
appreciated in the United States, but in 
England it is considered the most im- 
portant function of the judge. Doubtless 
that strange and anomalous rule fol- 
lowed by most of our state courts, 
which forbids comment by the judge on 
the weight of the evidence, has created 
so great a risk of error in summing up 
that our judges hesitate to take the 
chance, and either omit the summing up 
entirely or make it quite formal and 
perfunctory. A few weeks spent in 
watching jury cases tried in England 
will convince one that the summing up 
does more to secure a verdict based on 
the merits of the case than all the rules 
of evidence which legal ingenuity has 
devised. The judge not only recalls to 
the jury the various parts of the evi- 
dence and the different witnesses who 
testified, but he suggests such inconsis- 
tencies and improbabilities and such ele- 
ments of corroboration, as he has ob- 
served, and cautions the jury in regard 
to such evidence as is likely to appear 
entitled to too much or too little weight, 
such as admissions, testimony of accom- 
plices, proof of a bad reputation for 
veracity, testimony colored by interest, 
evidence admitted for a limited purpose, 
and evidence inherently weak or strong. 
He warns the jury against improper re- 
marks of counsel or facts improperly 
brought to their attention, and in gen- 
eral undertakes to present to the jury 
a full, discriminating and well bal- 
anced summary and analysis of the 
whole case proved before them. Natu- 
rally his presentation will have weight 
with the jury, as it ought to have, for 
there can hardly be any doubt about 
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the immense value of a nonpartisan sum- 
mary after counsel have urged their 
antithetical views upon the jury. 

‘‘Trial by jury,’’ says Dicey in his 
Law of the Constitution, ‘‘is open to 
much criticism; a distinguished French 
thinker may be right in holding that the 
habit of submitting difficult problems of 
fact to the decision of twelve men of not 
more than average education and intelli- 
gence will in the near future be con- 
sidered an.absurdity as patent as ordeal 
by battle. Its suecess in England is 
wholly due to, and is the most extraor- 
dinary sign of popular confidence in 
the judicial bench. A judge is the col- 
league and the readily accepted guide of 
the jurors.’” 

Even more novel to an American law- 
yer is the English practice as to in- 
structing the jury upon the law. Coun- 
sel have no more to say about the 
judge’s charge than about, his summing 
up. Instead of being a mere phono- 
graphie instrument for reading the in- 
structions which counsel have prepared, 
the English judge makes his own state- 
ment of the law to the jury. The prin- 
ciples involved in the case are pointed 
out, briefly and simply, in the course 
of the summing up, wherever they are 
applicable, rather than in the form of 
elaborately constructed paragraphs read 
to the jury one after another in a tire- 
some and unintelligible series. Counsel 
are not expected to even intimate to the 
judge how they would like to have 
the jury charged, and I once saw a 
learned barrister make a subtle effort to 
convey such a suggestion through his 
argument to the jury, only to be in- 
stantly stopped by the judge, who said, 
‘*Sir Edward, I think you may assume 
that I have sufficient knowledge to 
charge this jury properly without the 
assistance of counsel.’’ 

American appellate courts have often 
said that the judicial language of the 
judge is much more suitable for instruc- 
tions than the strongly biased language 
of counsel, each of whom tries to state 
~ 78th ed., pp. 389, 390. 
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the law as favorably as possible for his 
own side. Neither of the lawyers, striv- 
ing to win his case, can be expected to 
explain the law as clearly and fairly as 
the judge, therefore the English, very 
logically, put the whole responsibility 
upon him, and exclude the partisan 
hand, and even the partisan advice, of 
counsel. 

Finally, the English are much more 
economical than we are, of the fruits of 
the trial, and always endeavor to adjust 
the verdict so that in case of error no 
new trial will be necessary. They do this 
wherever possible by means of special 
questions put to the jury, covering the 
actual issues litigated. 

Special verdicts in the American prac- 
tice are very unsatisfactory, because 
they are construed with the most techni- 
cal severity. In the first place, they 
must be stated in the form of ultimate 
facts, and not evidence or legal conclu- 
sions, and since no one has ever been 
able to devise a test to identify ultimate 
facts, the use of a special verdict al- 
ways involves a risk. Furthermore, we 
seem to have inherited the absurd rule 
that every fact in issue on the pleadings 
must be found in the special verdict, 
whether actually contested at the trial 
or not. This again adds to the hazard, 
for special verdicts, naturally, but un- 
fortunately, tend to follow the lines of 
the trial, rather than the pleadings, and 
one discovers only after the jury has 
been “discharged that some uncontested 
though material fact has been omitted, 
thereby ruining the verdict. Again, the 
formal requirements are exacting, for 
the questions through which the jury are 
brought to deal with the facts must 
be clear, simple, direct, unambiguous, 
free from suggestive implications and 
not too numerous or detailed; and the 
answers must meet the same tests. After 
fortunately escaping from the Scylla of 
the pleadings, one hesitates to take a 
chance with the Charybdis of the special 
verdict, and the result is that this im- 
mensely useful procedure is feared and 
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avoided, and the parties timidly suc- 
cumb to that crude relic of barbaric 
times, ‘the general civil verdict. If one 
questions the reality of the hazards in- 
volved, let him glance at Mr. Vilas’ little 
book on Special Verdicts in Wisconsin, 
where the propriety, form or effect of 
the special verdict is shown to have been 
litigated before the supreme court of 
that state in 250 cases in the first 112 
volumes of reports. 


In contrast to our practice, which has 
made the machinery of special verdicts 
so intricate that it hardly functions at 
all, the English have developed an aston- 
ishingly simple and effective procedure. 
The judge himself, noting the material 
issues which have actually developed in 
the evidence, frames a few simple ques- 
tions to cover them. He asks counsel on 
each side if they are satisfied with them, 
and any reasonable changes will be made 
if suggested, and other appropriate 
questions added if desired. In a few 
minutes judge and counsel have agreed 
in open court upon the questions to be 
put, and neither side may thereafter 
complain that the questions are insuffi- 
cient in substance or form or are inade- 
quate in scope. They are put to the 
jury, the answers are taken, and judg- 
ment is rendered on the answers with 
or without argument. 


The common law obsession that the 
technical record, or judgment roll, must 
alone be sufficient to support the judg- 
ment, without reference to what really 
occurred at the trial, although it flour- 
ishes with undiminished vigor in the 
United States, seems to have completely 
lost its power to hypnotize and charm 
the English. For them the record is 
only a means to an end, and its impor- 
tance can not extend beyond the limits 
of its utility. The framing of issues by 
the judge at the trial is a practical 
and effective method of administering 
justice, and this alone is a complete de- 
fense of its validity. By means of these 
special issues, the verdict is in effect 
made up in separate compartments, one 
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or more of which may be affected by 
error without scuttling the whole ver- 
dict. 


The result of the English system is to 
make the calamity of a new trial almost 
unknown. The English reports for 1924 
show only two cases sent back for new 
trials in the King’s Bench Division dur- 
ing the whole year. In the same period 
the Supreme Court of Michigan, which 
I assume is typical of the United States, 
sent back fifty-seven cases for new trials. 
But the discrepancy is really much 
greater than this, for in England the 
trial courts can not grant new trials, 
but application must be made by way 
of appeal, while in Michigan, as in 
most American states, new trials are 
ordered with great freedom by trial 
courts, so that the total number of new 
trials actually ordered in Michigan dur- 
ing the year 1924 might very likely 
have been a hundred times as great as 
in all of England and Wales. 


Lord Alverstone, when Chief Justice 
of England, testifying before a select 
committee of Parliament which was in- 
vestigating the, state of the business in 
the King’s Bench Division in 1909, said: 
‘‘In the old days the judges 
used to rule and there were arguments 
before the court in banc and cases were 
sent down for new trial. The modern 
practice is that points are 
taken as necessary and questions of fact 
are left to the jury to decide. The other 
questions are dealt with in the Court of 
Appeal. In the result the 
number of new trials is, comparatively 
speaking, infinitesimal. They only take 
place now practically when the judge 
has misdirected the jury. They do not 
take place where the judge has heard 
the case without a jury, because the 
Court of Appeal set him right. New 
trials are very, very few.2 . . . I 
have myself on more than one occasion 
said: ‘I think that such-and-such is the 
view of the law, but I will ask the jury 


8Repo’t of the Joint Select Committee on 
the High Court of Justice, 
p. 10. 


1909, Appendix, 
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this question and get their verdict’; and 
the Court of Appeal have entered judg- 
ment the other way, having regard to 
what the true view of the law was. If 
I had not done that they would have 
sent it down for a new trial in order 
that the facts might be ascertained.® 
. A judge is expected to ex- 
haust the questions of fact which are 
likely to arise in the case.’’!° 
New trials are a total economic loss, 
and their frequency in the United States 
is the most convincing proof of the utter 
inadequacy of our trial procedure. The 
profession is inclined to take a rather 
fatalistic attitude, as though rules of 
practice, especially if hallowed by long 
observance, were immutable, like the law 
of gravity, and the public must make the 
best of them, just as it makes the best 
of the various forces of nature. But the 
profession is suffering from the com- 
plaisance which affects every monopo- 
listic institution. Instead of expecting 
commercial, industrial and social rela- 
tions to adjust themselves to the obso- 
lete equipment with which the judicial 
establishment does business, the profes- 
sion should, as it has done in England, 
scrap a large part of the machinery and 
provide new devices to correct the de- 
fects which have become an intolerable 
burden upon society. 


Appeals 

In the final stage of litigation, the 
appellate review, the English rules are 
clearly founded upon the simple propo- 
sition that an appeal, in its formal as- 
pects, should involve no technical diffi- 
culties whatever. The judgment record 
already exists. If the papers which make 
it up are. filed in the appellate court 
office, and the appellee is notified of 
such filing, nothing more would be es- 
sential to a perfected appeal. An appel- 
late process reduced as nearly as possi- 
ble to this degree of simplicity would 
be an unmixed economic advantage, for 
the only purpose served is the mechani- 
eal one of effecting the transfer with 


9id., p. 14. 
10Id., p. 15. 
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notice to the appellee, and every added 
restriction, requirement or condition 
merely presents an obstacle and imposes 
a risk. Unnecessary friction always im- 
pairs a mechanical device. 

The English practice in taking an ap- 
peal so sucessfully meets its theoretical 


aim that there is almost no way of mak- 


ing a mistake. Nothing is required but 
the ability to read and to operate a 
typewriter. Bills of exceptions became 
obsolete in England so long ago that 
some of the oldest men now in the law 
court offices never heard of them. As- 
signments of error have also gone the 
way of the cross appeal, the writ of 
error, and the other extinct monsters of 
the cave-dwelling period of English law. 
To perfect an appeal the English bar- 
rister serves a notice upon the respond- 
ents that he will move the Court of Ap- 
peal in fourteen days to reverse the 
judgment." He then files with the clerk 
of the Court of Appeal three typewrit- 
ten copies of the notice of appeal and 
of the pleadings, evidence and opinion 
below.?? There are no abstracts, or con- 
densations, or reductions to narrative 
form, to be worked out, wrangled over, 
and settled. The appellate record is 
merely a copy of existing documents. 
There are no exceptions. If the appeal 
is too late, the court can extend the 
time for good cause shown; if the par- 
ties change by death or otherwise, the 
court may order substitution; if addi- 
tional parties should be joined, the court 
may at any time order that they be 
notified ; if additional evidence is needed 
in the Court of Appeal it may be or- 
dered brought in either by oral testi- 
mony or affidavit or deposition; if new 
points not raised below ought to be 
considered, the court may order or allow 
that this be done.** 


The appeal is by way of rehearing, 
which was defined by Sir George Jessel, 
Master of the Rolls, as meaning that the 

110rder 58, rule 1, rule 3. Chitty’s King’s 
Bench Forms, p. 611. 


12The Annual Practice, 1923, p. 1145. 


1s8The Annual Practice, 1923. Order 58 and 
notes. 
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appeal was not to be confined to the 
points mentioned in the notice of ap- 
peal.* Indeed, the rules do not require 
any grounds.of appeal to be mentioned 
in the notice, and, according to the cur- 
rent practice, about half. the notices 
specify grounds and the other half do 
not. The case is therefore not reviewed 
for errors, but reviewed at large upon 
the merits, and to insure the broadest 
usefulness, the Court of Appeal is given 
all the powers of the trial court, and 
may draw inferences of fact and make 
any judgment or order that ought to 
have been made or make any further 
order that justice may require.*® The 
avowed aim is to enable the appellate 
court to completely dispose of the case 
so that when the appeal has been de- 
cided the litigation is at an end. 

The good business sense of the Eng- 
lish shows itself in the fact that they 
do not require records in the Court of 
Appeal to be printed, although the 
House of Lords is more fastidious. It is 
an obvious extravagance to set up any- 
thing in type when only a half dozen or 
a score of copies are needed. Costs 
taxed for printing bills are practically 
thrown away, for preliminary typewrit- 
ten copies must be prepared anyway, 
and, with substantially no extra expense, 
carbon or mimeograph copies could be 
run off for the court and parties, and 
the printing dispensed with entirely. By 
using good paper, open spacing and left- 
hand binding, the English records are 
perfectly easy to read and refer to. 
Printed records and briefs in the Su- 
preme Court of Michigan now average 
about 20,C00 pages per volume of re- 
ports. If this is typical of all our courts, 
the present output of about 150 volumes 
of reports a year indicates an aggregate 
printing bill of enormous proportions. 

The most remarkable thing about the 
hearing of an English appeal is the 
total absence of written briefs and the 
supreme importance of the oral argu- 


14Purnell v. G:eat Western Ry., 1 Q. B. D 
636, 640. 


15Order 58, rule }. 
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ment. In the Court of Appeal, and even 
in the House of Lords, briefs, such as 
we universally use in this country, are 
unknown, and neither the opposing 
counsel nor the court are notified in ad- 
vance of the hearing what arguments 
or what authorities will be relied upon. 
The theory seems to be that since the 
ease has once been tried and comes be- 
fore the appellate court for a rehearing, 
there is no reason why counsel should 
not be presumed to know enough about 
the ease to discuss the merits of the 
decision intelligently without special no- 
tice of points. In fact, it is quite possi- 
ble that the want of specification of 
points has a distinct tendency to em- 
phasize the importance of the broader 
equities and aspects of the case, and to 
confine the argument to such questions 
as obviously affect the merits. The same 
result perhaps follows from the want of 
written briefs. A multitude of inconse- 
quential points may be argued quite ef- 
fectively in a written brief, but an oral 
argument, if actively participated in 
by the judges, almost inevitably centers 
about the solid and meritorious features 
of the ease. Trivial or technical matters 
which would fill many pages in the 
briefs, might never emerge into the re- 
gion of serious discussion if they waited 
for the oral argument. Having been 
strongly urged in the briefs, they seem 
to eal] for consideration in the opinion, 
with the final result that the merits of 
the ease have become involved in a mass 
of collateral issues, which may unfavor- 
ably influence the disposition of the case 
and are likely to be the means of intro- 
ducing uncertainties and technicalities, 
into the law. Technical points get a cold 
welcome when argued before the judges 
of the English Court of Appeal, and the 
result is that counsel do not raise them. 
The appeal proceeds, therefore, as a sim- 
ple rehearing on the merits of the judg- 
ment, and, with the ease cleared of legal 
bric-a-brae, the attention of court and 
counsel is effectively concentrated upon 
the main questions involved. 
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One may sit for days in the courts of 
the King’s Bench Division and hardly 
hear a question raised on the admission 
or rejection of evidence. The fundamen- 
tal principles of evidence are observed 
with substantial fidelity, and yet an 
American lawyer would find opportu- 
nities for constant objections. Why is 
the barrister so indifferent? Presum- 
ably the answer lies in the Court of 
Appeal, which through its power to af- 
firm or reverse, sets and maintains 
standards for the conduct of the trial. 
Unless technical objections will be sus- 
tained above, they will not be made 
below. The trial inevitably reflects the 
attitude of the reviewing court. In the 
year 1924 not a single case from the 
King’s Bench Division was reversed for 
error in admitting or excluding evi- 
dence. That simple fact explains why 
the intricacies of evidence no longer ter- 
rorize the English lawyer. And it ‘ex- 
plains the suecess of the whole judicial 
establishment. Procedure has become a 
practicable means to an end. Its rules 
are no more exacting than efficiency re- 
quires. The human element with which 
judges and lawyers deal—namely, wit- 
nesses and jurors—are subject to so 
many psychological factors which can 
not possibly be measured or known, that 
it is unreasonable to expect mathemati- 
cally accurate results. No one demands 
that a stone mason shall show the same 
degree of precision as a diamond cutter, 
and it would be foolish to refuse to ac- 
cept a job of stone work because it did 
not measure up to the jeweler’s stand- 
ards. The common law judges over- 
looked this obvious truth, and were al- 
ways examining masonry work with 
microscopes and condemning it if they 
found flaws. That tradition has come 
down to us. Hundreds of different ele- 
ments enter into a verdict—the educa- 
tion, associations, environment, family 
connections, religious convictions, social 
habits, prejudices, ambitions and moral 
character of each juror, which must be 
multiplied by twelve for the panel; the 
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same elements plus the vagaries of mem- 
ory, the effect of imagination and sug- 
gestion, personal capacity for observa- 
tion, and the influence of interest, for 
every witness; the skill of the lawyers in 
selecting witnesses, putting in proof, 
and appealing to the jury; the acci- 
dents of the trial which emphasize this 
or that feature unexpectedly. None of 
these factors can be quantitatively deter- 
mined, and yet the result is affected by 
every one of them. Their -aggregate 
weight measures the unavoidable liabil- 
ity to error in either direction, and this 
aggregate is very large. Now it is quite 
clear that it is useless to demand a 
greater degree of precision in one ele- 
ment than is possible in the others which 
enter into a final result. If scales are ac- 
curate only within a pound, there is no 
value whatever in taking reading of 
fractions of a pound. So if the unascer- 
tainable elements in the trial give a 
certain accidental range of variation, it 
is absurd to reject the verdict because 
of errors elsewhere in the trial which 
affect the result to a less degree than 
the unknown elements. For example, a 
bit of hearsay is admitted. The question 
should be: Is that feature of the case 
likely to exercise a more profound effect 
upon the verdict than the whole per- 
sonal and psychological complex of the 
jurors, witnesses, lawyers and judge? If 
not, it should be ignored, by the sim- 
plest principles of logic. By this test 
very few of the errors which daily oceur 
in countless numbers in trial courts 
would be reversible. The common law 
strained at the gnat—the error in evi- 
dence or trial practice, and swallowed 
the camel—the vast unknown elements 
of personality and psychology which 
every lawyer knows are the powerful 
undercurrents which draw _ verdicts 
in one direction or another. The Eng- 
lish Court of Appeal founds its 
practice on a more thorough under- 
standing of the nature and the possi- 
ble precision of a judicial tribunal. If 
the mesh of its sifting device is large 
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enough to let a camel through, it shows 
no perturbation if gnats or even larger 
insects pass. 


The rules of evidence and the rules of 
trial practice should be deemed at best 
only statements of judicial policy, mere 
guide-posts for the information of court 
and counsel. The excellence of the re- 
sults obtained in a given case depends 
with no more certainty upon a literal 
compliance with those rules than does 
success in literature, sport or polities in- 
variably depend upon the exactitude 
with which one follows the formal rules 
for writing poetry, playing golf or run- 
ning for office. Good methods are to be 
encouraged, but ought not to become a 
fetich. After all, the courts are engaged 
in the business of adjudicating cases, 
not of vindicating procedure, and every 
judgment which is upset merely because 
obtained contrary to rules, shows a fail- 
ure of the courts to serve the main pur- 
pose of their existence. Such failures 
have been rare in England since the 
opening of the present century. 





Why have the English succeeded in 
developing a system of procedure so 
much superior to ours? The answer ap- 
pears obvious. Although we in the 
United States have been as keenly in- 
terested in procedural reform as the 
English, they have been much bolder in 
the measures they have adopted. Per- 
haps our Constitutional system, which 
has accustomed us to an acquiescence in 
things as they are, is partly responsible 
for our timidity. But procedure stands 
on a totally different ground from the 
law of rights and duties. The whole 
body of rules could be changed over- 
night without prejudice to anyone ex- 
cept the lawyers who would have to 
learn the new ones. But that would be 
a small price to pay for a really ade- 
quate and businesslike system of judicial 
administration. Our reforms in pro- 
cedure are too slight, too tentative. They 
have no sweep and scope. We feel our 
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way like blind men who fear to fall. In 
every other field of human endeavor 
more efficient methods are being sought 
with restless eagerness and with no con- 
cern for the old equipment which must 
be scrapped. The legal profession alone 
halts and hesitates. If it is to retain 
the esteem and confidence of a progres- 
sive age it must itself become progres- 
sive. In this respect the Old World has 
set an example for the New. 


Journal Helps Integrate State Bar 


Alabama is the latest state—so far as 
we are informed—in which a journal 
has been founded under the auspices of 
the bar for the purpose of furthering the 
interests of the organized profession. 
The establishment of the Alabama Law 
Journal, the first number of which is 
dated October, 1925, is one of the first 
fruits of the inclusive statutory organ- 
ization of the bar of that state. As in 
several other states, this journal is un- 
der the joint auspices of the Law De- 
partment of the State University. The 
sixty pages of the first number contain 
articles which illustrate very well the 
part such a journal may play in inte- 
grating the bar. We are too much in- 
clined to look upon state bar organiza- 
tion as merely a means for policing the 
profession. We should understand bet- 
ter the opportunity it affords for con- 
structive work. In furtherance thereof 
a periodical forms so useful a medium 
that we may look for many more in- 
stances in coming years and predict for 
them the same success realized by the 
American Bar Association in its Journal. 


Since the foregoing was written we 
have received the first (January, 1926) 
number of the Indiana Law Journal, 
which appears as the exclusive produc- 
tion of the Indiana State Bar Associa- 
tion. It starts as an ambitious pub- 
lication and will doubtless contribute - 
largely to the present active movement 
for the integration of the bar of that 
state. 




















Certain Features of English Procedure 





Report of the Actual Operation of Noteworthy Rules as Observed by 
Robert G. Dodge, Esq., Member of Massachusetts 
Judicial Council 





I went to England in July, carrying 
various letters of introduction obtained 
for me by Judge Loring and others 
given me by Mr. Grinnell, and spent 
much of the time during the last ten 
days of the month in and about the 
courts. I was primarily concerned with 
the methods of dealing with interlocu- 
tory matters arising before trial, but 
certain other matters came to my at- 
tention which I think are of sufficient 
interest to be referred to in this report. 

I sat with various masters on five 
mornings,—once with a master in the 
Chancery Division, three times with 
King’s Bench masters, and once with the 
chief taxing master. In the afternoons 
I spent many hours in the different 
branches of the Supreme court, hearing 
eases tried or argued in the three divi- 
sions of the High Court and in the 
Court of Appeal. One morning I sat 
with Judge Parry in the Lambeth 
County Court. I had several talks with 
Sir Willes Chitty, the senior master, 
and with judges and others. Being ad- 
vised that Indermaur’s ‘‘Manual of 
Practice’’ is the best treatise on the sub- 
ject, I obtained a copy of the last edi- 
tion, published in 1919, which proved to 
be of much assistance. 

From these various sources I gath- 
ered information or impressions, and 
the topics which seem perhaps to be of 
particular interest to the Judicial Coun- 
cil I deal with briefly in this report. 


Masters of the Supreme Court 

There are, I think, fifteen masters 
(exclusive of the taxing masters), of 
whom nine are attached to the Chancery 
~7This article was first published in the First 


Report of the Judicial Council of Massachu- 
setts, 1925. 


Division and six to the King’s Bench 
Division. I gathered that the nine were 
appointed from the ranks of solicitors, 
and the six from barristers, and that 
the appointments are for life. The sal- 
ary is £1,500 per annum, and the posi- 
tions seemed to be filled by men of 
standing and of good ability. I was very 
much impressed with their zeal, interest 
in their work, knowledge of the law and 
of human nature, and facility in dealing 
most expeditiously with a great variety 
of matters. 

With certain exceptions, not now im- 
portant, all masters have all the powers 
of judges in chambers. There are daily 
printed calendars of the cases to come 
before them, and among other things 
they dispose of most of the matters of 
the kind which occupy the time of our 
motion sessions. Their decisions are all 
subject to appeal to a judge in cham- 
bers, or in certain cases to a Divisional 
Court. 

In the Chancery Division the masters 
seem to be concerned mainly with the 
administration of estates and trusts, the 
passing upon accounts, and similar mat- 
ters which with us are dealt with by the 
Probate Court. In cases of actions in 
which equitable relief is claimed, they 
perform functions similar to those per- 
formed by the King’s Bench masters, 
but in view of the primary object of my 
investigation, it was the proceedings be- 
fore the latter masters which were of 
particular interest. 

I learned at the outset that I had a 
wholly erroneous impression as to this 
matter. I had supposed that the issues 
were framed by the master after hear- 
ing a statement of the respective con- 
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tentions of the parties, and were no 
longer determined by pleadings. This is 
not the fact. Issues are not framed by 
the masters. Ordinarily they are fixed 
by. the pleadings, that is to say, by the 
‘*Statement of Claim’’ and the ‘‘De- 
fence,’’ which in brief form and without 
technical language state the cause of 
action and the defence thereto. Bills in 
equity as well as declarations have been 
abolished, and the plaintiff’s cause of 
action, whether legal or equitable, is set 
forth in the statement of claim. 


Determination of the Issues on Which 
Cases Are to Be Tried 

It is to be noted, however, that upon 
the summons for directions, hereinafter 
considered, the master may direct that 
no pleadings be filed. Upon each writ 
must be indorsed a brief description of 
the plaintiff’s claim, and it may be that 
the parties are fully aware of the points 
involved between them, or agree ex- 
pressly as to the issues to be tried so 
that pleadings (which have to be 
printed unless they contain less than ten 
folios of 72 words each) would be an un- 
necessary expense. In such a ease the 
master may direct that there be no 
pleadings, or that certain particulars 
only need be filed. In most cases, how- 
ever, there are pleadings. 

In eases where the writ is ‘‘specially 
indorsed,’’ that is to say, is indorsed with 
a claim for a debt or other liquidated 
demand, no further statement of claim 
is filed, and the issue is fixed by the in- 
dorsement on the writ and the defence. 

The only class of cases in which, so 
far as I could learn, the master frames 
an issue, comprises interpleader suits, 
where the master may order an issue be- 
tween the claimants to be tried and di- 
rect what the issue shall be. 


Summons for Directions 


This is a most interesting feature of 
English practice. 

It is obligatory upon the plaintiff in 
all cases (except where the writ is spe- 
cially indorsed and in certain other 
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classes of actions not now material) to 
take out a summons for directions within 
fourteen days after the defendant has 
appeared. This is made returnable in 
not less than four days, and comes on 
for hearing before a master (except 
in commercial cases hereinafter re- 
ferred to). 

At the hearing the master enters an 
order determining whether there shall 
be pleadings, and if so, how soon they 
shall be filed; whether the parties shall 
exchange affidavits of documents, stating 
what documents are or have been in 
their possession or power relating to the 
matters in question; whether the action 
shall be tried with or without a jury, 
and if with a jury whether a common or 
special jury, and where the trial shall 
take place; and as only partial direc- 
tions can ordinarily be given at the out- 
set, liberty is given either party to apply 
for further directions. Thereafter, on 
two days’ notice, either party may make 
application, under the summons, for 
any interlocutory order; and in this way 
most of the matters are dealt with which 
come up in our motion session. 

Under the summons for directions 
very broad powers may be exercised by 
the master (subject, of course, to ap- 
peal). Thus he may shorten the ordi- 
nary time allowed for pleadings, may 
fully control the question of discovery, 
may order final judgment by consent, 
may dismiss for want of prosecution, or 
strike out the statement of claim and 
dismiss the action as frivolous. 

The affidavit of documents, which is 
ordinarily ordered to be filed by each 
party in any case where the documents 
in the possession of each will naturally 
be material, calls for a statement under 
oath of all the documents relating to 
the matters in question in the action 
which the party has in his possession, 
with a list of those, if any, which he ob- 
jects to producing, and a statement of 
the reasons for such objection, and a list 
of documents formerly in the party’s 
possession with a statement as to what 
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has become of them, and an affidavit 
that he does not now have and never 
has had in his possession or control 
any ‘‘deed, account, book of account, 
voucher, receipt, letter, memorandum, 
paper or writing, or any copy of or ex- 
tract from any such document, or any 
other document whatsoever,’’ relating to 
the matters in question. 

Provision is made for assuring to a 
party an opportunity to make a prompt 
examination of the material documents 
in his opponent’s possession. 

Either party may interrogate the 
other, but there must first be a hearing 
before the master in advance on the 
propriety of the proposed interroga- 
tories. The fact they have been allowed 
by the master does not preclude the 
party interrogated from raising the 
question that he ought not to be re- 
quired to answer particular interroga- 
tories, and costs may be taxed against 
a party who has administered interroga- 
tories unreasonably, vexatiously or at 
improper length. It is needless to say 
that under this practice voluminous in- 
terrogatories are seldom filed. 

Orders made by a master upon an ap- 
plication filed under the summons for 
directions ordinarily inelude a direction 
as to the cost of the application. 


Specially Indorsed Writs 


In England there is an _ excellent 
method of dealing with actions for debts 
or other liquidated claims, and of giving 
the plaintiff his judgment with great 
promptness if in reality there is no de- 
fence, and of assuring a very speedy 
trial if the case will not require much 
time. Matters of this character seem to 
be perhaps the most common with which 
the King’s Bench masters have to deal. 


If the plaintiff seeks to recover from 
the defendant merely a debt or liqui- 
dated demand in money payable by the 
defendant, he may use a ‘“‘specially in- 
dorsed writ’’ upon which a statement of 
his claim is indorsed, and then becomes 
entitled to proceed under Order XIV of 
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the standing orders of the court. This 
order provides that when the defendant 
appears in such a case the plaintiff may 
at once file an affidavit verifying the 
cause of action and stating that in his 
belief there is no defence, and apply for 
an order to enter judgment for the 
amount indorsed on the writ, with in- 
terest and costs. This application may 
be brought on for hearing before 
the master on four days’ notice, and 
at the hearing, unless the defendant 
by affidavit or otherwise satisfies the 
master that he is entitled to defend 
the action, the master may order the 
entry of judgment notwithstanding the 
defendant’s appearance. If it appears 
that there is a defence to only part 
of the plaintiff’s claim, judgment 
may be entered at once for the balance. 
If satisfied that there is an issue upon 
which the defendant should have a trial, 
the master gives leave to defend. Some- 
times this leave is given conditionally 
upon the defendant paying a certain 
sum into court within a given time. 

When leave to defend is given, the 
master may give the same directions as 
to the further conduct of the action as 
ean be given under a summons for di- 
rections, and may order the action to 
be set down for trial forthwith, and if. 
the case is simple and will apparently 
not take long to try, he may order it 
put on the so-called Short Cause list for 
speedy trial. 


A Typical Day's Proceedings Before a 
Master 

On one of the days on which I sat 
with a King’s Bench master I took notes 
of some of the matters coming before 
him, which I think were typical of the 
usual work of the masters in this divi- 
sion. 

On this day, as regularly, three of the 
King’s Bench masters had lists of cases 
coming before them on interlocutory ap- 
plications, while the other three were 
also sitting in their chambers, two hear- 
ing cases on the merits which had ‘been 
referred to them, and the other sitting 
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as ‘‘practice master,’’ which means, as 
I understand it, that he devoted most 
of the day to answering questions and 
giving directions as to points of prac- 
tice. (With reference to the two who 
were hearing cases on the merits, it is 
important to note that the masters per- 
form an extremely useful function in be- 
ing always on hand and ready, except 
when dealing with their regular lists, to 
take referred cases and give prompt 
hearings. ) 

Master Simner, with whom I sat on 
July 27, had a list of 51 cases assigned 
to come before him, of which 13 were 
marked for 11 o’clock (these were ‘‘time 
summonses’’), 13 were marked for 
11.30, and 19 for 12. All of the fore- 
going were noted in the calendar as 
‘*not attended by counsel.’’ The remain- 
ing 6 cases were set for 1.30 and were 
noted as ‘‘attended by counsel.’’ 


Except for these six cases, in which 
barristers appeared, the other matters 
were all presented by solicitors or solici- 
tors’ clerks, generally the latter. These 
clerks were of all ages, often slovenly, 
inferior and unattractive in appearance, 
but informed as to their cases and 
skilled in practice. The matters were 
dealt with rapidly and after only the 
briefest arguments. 

The ‘‘time summonses’’ were appli- 
cations for an extension of time for 
filing some paper or doing some other 
act, and a short extension was generally 
granted. 


The following specific cases illustrate 
the ordinary run of matters with which 
the master was called upon to deal: 


1. Action on a Promissory Note.— 
Application by plaintiff under Order 
XIV for’ an order to enter judgment for 
the amount claimed, notwithstanding the 
appearance of defendant. The latter 
presents an affidavit which the master 
decides entitled him to defend. The 
master believes the case can be quickly 
tried; and so, in giving leave to defend, 
orders ‘‘Short Cause”’ list. 
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2. Another Application under Order 
XIV.—The defendant’s affidavit shows 
that to part of the claim there is no de- 
fence. Judgment ordered for that part, 
with stay of four days before entry. 

3. Another Similar Application.— 
No defence is shown. Plaintiff states 
that £25 has just been paid on account. 
Judgment ordered for balance. 

4. Another Similar Application.— 
Upon reading the defendant’s affidavit 
the master gives him unconditional leave 
to defend, but as the amount involved is 
less than £100, orders the case trans- 
ferred to the proper county court. 

5. A Summons for Directions.—This, 
like practically all such summonses, is 
dealt with by the master very quickly, 
perhaps in less than a minute. He mere- 
ly takes the blank form of Order for Di- 
rections, fills in the time to be allowed 
for the filing of pleadings, says (it being 
an action of contract), ‘‘Mutual discov- 
ery, I suppose,’’ and, the parties assent- 
ing, leaves untouched the printed words 
requiring affidavits of documents to be 
furnished by each party within ten days 
after notice; fills in the place for trial 
after inquiry as to convenience of 
parties and witnesses; and prescribes 
the method of trial, whether by judge 
alone or by common or special jury, the 
parties ordinarily agreeing, but either 
having a right to a special jury if he 
chooses to pay the fees required. The 
printed words providing that ‘‘the costs 
of this application shall be costs in the 
cause’’ are‘left untouched. (Note—In 
the ordinary action of tort or other ac- 
tion where documentary evidence is 
presumably not of importance, the order 
for the affidavit of documents is struck 
out.) 

6. An Action of Tort involving a 
Claim beyond the Usual Jurisdictional 
Limit of the County Court.—Defendant 
files an affidavit that plaintiff has no vis- 
ible means of paying costs if he loses, 
and asks that the case may be trans- 
ferred to a county court, under a stat- 
ute authorizing transfer of such cases 
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and allowance of costs after transfer 
only on the county court scale. Plaintiff 
admits he has no money. Order for 
transfer made. 


7. Application by a Judgment Credi- 
tor for a Garnishee Order.—Order 
made, after very brief hearing, directing 
payment by garnishee. 


8. Case in which Plaintiff was admit- 
tedly entitled to Judgment in an Action 
on Checks, payable in Francs.—Parties 
disagree as to the date as of which the 
equivalent in English money is to be 
determined. Master decides. 


9. Application for Transfer of Case 
to County Court on Account of Plain- 
tiff’s Inability to pay Costs—Order 
made for transfer, to be effective unless 
plaintiff pays £20 into court within 
seven days. 

10. Summons for Directions.—Ac- 
tion for breach of covenant in lease to 
make repairs, question being whether 
the required work had been done. De- 
fendant appears in person and asks for 
trial by jury. The master denies the re- 
quest, stating that there is no reason 
why the question cannot be better de- 
termined by a judge. (There is an abso- 
lute right to trial by jury only in cases 
involving fraud or in actions for libel, 
slander, malicious prosecution, false im- 
prisonment, seduction or breach of 
promise, and in certain matrimonial 
cases and probate cases.) 

11. An Application by One Party 
for Leave to file Certain Interrogatories 
to the Other—The proposed interroga- 
tories are only eight in number, and the 
master goes through them carefully, 
dealing with each by itself and allowing 
some and disallowing others. (I thought 
those he disallowed might properly 
enough have been allowed, but his 
treatment of them indicated that a 
party desiring to interrogate in the 
English courts must show pretty clearly 
that he ought reasonably to have the de- 
sired information. ) 

Apparently the masters are fully oe- 
cupied when not dealing with their reg- 
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ular lists, and, as I have said, give much 
time to hearing referred cases or cases 
submitted to them by agreement. 

It is obvious that they not only re- 
lieve the judges of a great amount of 
work, but contribute very materially to 
the speedy dispatch of business. 


Commercial Cases 

Cases which fall into this classification 
are dealt with in a special way, under 
a system established by the judges 
themselves some time ago under the lead 
of Lord Justice Mathew. 

Arrangements are made by which the 
eases are placed upon a special list and 
tried very promptly, on an assigned 
date, by a judge experienced in such 
matters, generally without a jury, al- 
though the parties may have a jury if 
desired. While I was in London an ac- 
tion on this list brought by an Ameri- 
can company against a fire insurance 
company to recover on account of the 
burning of a steamer was being tried be- 
fore a city of London special jury, that 
is to say, a special jury drawn entirely 
from the city proper, whose inhabitants 
are supposed to have some familiarity 
with commercial affairs. 

Commercial causes are defined as in- 
cluding ‘‘causes arising out of the or- 
dinary transactions of merchants and 
traders ; amongst others those relating to 
construction of mercantile documents, 
export or import of merchandise, af- 
freightment, insurance, banking, mer- 
eantile agency, and mercantile usages.’’ 
I understand that the definition is lib- 
erally construed. 

Either party may apply to have a 
ease transferred to this list, by taking 
out a summons for directions, return- 
able before the commercial judge, asking 
for an order that the case be transferred 
to the commercial list, and, in substance, 
for directions with respect to all other 
matters covered by an order for direc- 
tions. If the case is transferred the 
summons for directions is dealt with 
throughout by the judge, and not by a 
master. A special date is always assigned 
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for the trial of commercial cases, and if 
the judge regularly handling the list is 
otherwise engaged on that date, another 
judge will take the case. 

Mr. Justice Sankey told me that the 
judges made the commercial list a suc- 
cess by really favoring these cases over 
others, for example, by assigning them 
to specially trained judges, by seeing to 
it that they are promptly tried, on 
fixed dates, and by often relaxing the 
ordinary rules of evidence, as, for ex- 
ample, by arranging for the use of af: 
fidvits of foreign witnesses. 


Costs 

Costs are taxed in London by one of 
the taxing masters. This applies not 
only to costs to be taxed as against the 
adverse party to an action, but also to 
costs as between solicitor and client, for 
the client has a right to have the bill 
rendered to him by his solicitor submit- 
ted to a master for taxation. 

Costs taxable in an action appear to 
be computed according to a scale cover- 
ing every detail of the proceedings, sub- 
ject to the exercise by masters and court 
of very broad discretionary powers 
which enable them to penalize parties 
for unreasonable or improper conduct at 
any stage of the case. 

Precedents of bills of costs may be 
found in Indermaur’s ‘‘Manual of 
Practice,’’ pages 400-406. The bills are 
itemized to the last degree of detail, 
some of the items being as small as one 
shilling, and the great bulk of them less 
than one pound. They cover a charge 
for practically every step taken by the 
solicitor in the preparation and trial of 
the case, with his disbursements, ineclud- 
ing the fees of the barrister, or, rather, 
a certain allowance on account of such 
fees, for where leading barristers are 
employed the fees allowed are generally 
much less than those actually paid. 

If costs have been improperly in- 
creased by delay, vexatious or unneces- 
sary proceedings or other misconduct 
or negligence, or if the amount is exces- 
sive with respect to the money involved 
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in the case or other circumstances, the 
master allows only a reasonable amount. 


Substitute for the Demurrer 

In England the demurrer has been 
abolished. A party who desires to raise 
a point of law which would formerly 
have been ground for a demurrer may 
do so in one of two ways: 

1. He may set up the point of law 
in his pleading in addition to his de- 
fence upon the facts, and it will be dis- 
posed of at or after the trial by the 
judge who tries the case, provided that 
by consent, or order of court, it may 
be heard before the trial, in which ease 
the action may be dismissed if the point 
is well taken. 

2. He may apply to strike out his 
adversary’s pleading as disclosing no 
eause of action or defence, as the ease 
may be. 

It is said that unless the case is very 
plain the first is the appropriate method 
to pursue. 


Appeals from Interlocutory Orders and in 
General 


All the decisions of masters are, as has 
been pointed out, subject to appeal to 
the judge or a divisional court, and it 
is entirely possible for an appeal from 
an interlocutory order to be taken even 
to the House of Lords without awaiting 
a final decision in the case in the courts 
below. 

From a decision of the judge on an 
interlocutory matter there is, however, 
no appeal without the leave of the judge 
or the Court of Appeal except in cer- 
tain classes of cases, such as cases where 
an injunction is granted or refused, ora 
receiver appoinfed; or divoree cases 
where a decree nisi is entered; or ad- 
miralty eases where liability is deter- 
mined; or cases where unconditional lib- 
erty to defend an action is refused 


under Order XIV. 

The bill of exceptions is unknown in 
English practice. Applications for a new 
trial are made to the Court of Appeal 
and may be based on alleged misdiree- 
tion of the jury, or the improper admis- 
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sion or rejection of evidence, or on the 
ground that the verdict was against the 
weight of the evidence; or that the dam- 
ages were grossly excessive, or that some 
other reason for a new trial exists. No 
new trial can be granted for misdirec- 
tion or for erroneous rulings upon evi- 
dence unless the Court of Appeal be- 
lieves that some substantial wrong or 
miscarriage has been thereby occasioned. 
The evidence goes to the Court of Ap- 
peal by means of a copy of the judge’s 
notes, although in practice, where there 
has been a stenographer at the trial 
(which is by no means always the case), 
it is customary to use the stenographer’s 
report. 

In connection with applications for a 
new trial or appeals the record is not 
printed, except on appeals to the House 
of Lords or Judicial Committee of the 
Privy Council. And no briefs of counsel 
are submitted in connection with the ar- 
gument of any ease. 

The Court of Appeal has power to 
take further evidence, allow amend- 
ments, draw inferences of fact, and give 
any judgment or make any order which 
ought to have been given or made below, 
or it may, of course, order a new trial. 


References 

Our practice of referring equity cases 
to special masters who find the facts 
finally, without reporting the evidence, 
and whose reports are dealt with on ex- 
ceptions, and of referring actions at law 
to auditors whose reports are merely evi- 
dence at the later trial, is unknown in 
England. 

There an action of any kind may be 
referred to a ‘‘referee’’ for a report 
upon any question arising therein, or 
for a trial upon the merits, but with- 
out consent the court cannot refer a 
ease for complete adjudication unless it 
requires a prolonged examination of doc- 
uments, or scientific or local investiga- 
tion which cannot conveniently be made 
in an ordinary trial or unless the ques- 
tion in dispute consists wholly or partly 
of matters of account. 
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There is an appeal to the court from 
the referee’s decision in such cases, and 
the court may set aside or vary the de- 
cision or give any other decision or re- 
commit the matter for further considera- 
tion. 

In hearing referred cases the King’s 
Bench and Chancery masters are really 
acting as referees, not as masters in our 
sense of the word. 

Number of Judges and Amount of Civil 
Business 

Within a few months two additional 
judges of the King’s Bench Division 
have been provided for, so that, includ- 
ing the Lord Chief Justice, there are 
eighteen judges in that division. There 
are six judges in the Chancery Division 
and three in the Probate, Divorce and 
Admiralty. There are about fifty-four 
eounty court judges. The judges re- 
ferred to try practically all the civil 
eases in England and Wales, the only 
other courts which try any being about 
eight local courts, such as the Liverpool 
Court of Passage and the Courts of 
Chancery of the Counties Palatine of 
Laneaster and Durham. 

In support of the bill for the two ad- 
ditional judgeships of the King’s Bench 
Division, above referred to, the Law 
Times, in its issue of December 20, 1924, 
said: 

It is scandalous that litigants should 
have to wait six months and more after 
their causes are entered for trial before 
there is even a likelihood of a judicial 
hearing. This is what has happened dur- 
ing recurring periods in the past fourteen 
years, and it is only after repeated pres- 
sure that temporary relief is given, and 
when that is withdrawn the same uncer- 
tainty and delay returns. 

The pamphlet containing the Civil 
Judicial Statistics of England and 
Wales for 1923 show the following num- 
ber of eases to have. been tried or dis- 
posed of in the King’s Bench Division 
during that year: 


— 
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It is not clear to me what the words 
‘otherwise disposed of,’’ with reference 
to the London business, and ‘‘ otherwise 
disposed of in Court at Assizes’’ mean. 

A vastly greater percentage of the 
cases is tried in England without a jury 
than with us. Thus of the cases tried in 
London in 1923 only 267 were tried with 
a jury. 

In 1923 the King’s Bench judges sat 
in court a total or 2,397 days. 

In the same year the county court 
judges heard 46,123 civil cases and their 
registrars heard 203,026 more. Vast 
numbers of cases were ‘‘determined 
without hearing’’ or ‘‘were struck out 
or withdrawn.’’ 

It is interesting to note that of the 
actions brought in the county court dur- 
ing that year to recover money damages 
about 94 per cent involved claims of less 
than £20. 

During 1924, which is the only year 
for which I have before me the statistics 
of our Superior Court, the judges of 
that court sat, for the trial of jury and 
jury waived cases, a total of 3,060 days 
and actually tried 3,157 cases. 

During 1923 the number of appealed 
eases heard and disposed of in the Eng- 
lish appellate courts was as follows: 


In the Divisional Courts............ 286 
Be GO CORTE GE BOUOR. ccc ccccvcece 463 
ee ee ND OE IS 5 tc cee cecvees 61 
In the Judicial Committee.......... 114 


The percentage of appealed cases in 
which the decisions below were reversed 
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or varied was large, as appears from the — 
following table: 


Per cent 
SD ii nn co's eee ee nee Sm 39 
ere ere 40 
ee 28 
EE, SPIOD nde ccc cede a tseccs 37 


Miscellaneous Matters 

In view of certain matters which have 
already been considered by the Judicial 
Council the following may be worthy 
of note: 

1. The substantial words in the writ 
as used in the High Court of Justice 
are: 


We command you, that within eight days 
after the service of this writ on you, in- 
clusive of the day of such service, you 
do cause an appearance to be entered for 
you in an action at the suit of 

And take notice that in default of your 
so doing, the plaintiff may proceed therein 
and judgment may be given in your ab- 
sence. 


The Plaintiff’s claim is for 

2. In the Supreme Court of Judica- 
ture (Consolidation) Act, 1925, just 
passed by Parliament, the following pro- 
vision is contained, in section 102: 


Where for the purpose of disposing of 
any action or other matter which is being 
tried in the High Court by a judge with a 
jury it is necessary to ascertain the law of 
any other country which is applicable to 
the facts of the case, any questfon as to 
the effect of the evidence given with re- 
spect to that law shall, instead of being 
submitted to the jury, be decided by the 
judge alone. 


This provision is taken from a statute 
enacted in 1920. 


‘“Instead of expecting commercial, industrial and social relations 
to adjust themselves to the obsolete equipment with which the judicial 
establishment does business, the profession should, as it has done in 
England, scrap a large part of the machinery and provide new de- 
vices to correct the defects which have become an intolerable burden 
upon society.’’—Prof. Edson R. Sunderland. 














Plan to Assist Appellate Judges 





President of California Bar Association Recommends Adoption of 
Referendary System as Proposed by Professor Albert Kocourek 





The address, delivered at the 1925 
meeting of the California State Bar As- 
sociation by President George F. Mc- 
Noble is entitled: How the Bar May 
Further Aid the Court in the Admin- 
istrator of Justice, and is an out- 
standing instance of opinions on many 
subjects forcefully presented. The open- 
ing paragraph gives the keynote for the 
entire address in these words: ‘‘The pe- 
riod of fact finding is upon us. The 
period of fact facing is yet in the offing 
—very near, however.’’ 


The speaker first made a number of 
suggestions concerning methods of brief- 
ing, some obviously practical and some 
provocative of thought and discussion. 
Of the latter sort is the suggestion that 
briefs should contain a supplement 
wherein counsel would submit forms of 
opinions, one a short form, the other in 
ample form. ‘‘In view of the fact that 
respective counsel spend so much time 
in the consideration of an important 
case, it follows as a consequence that 
the counsel are more familiar, in its es- 
sence, with the case than the court ever 
possibly could be, on account of the 
pressure for time. Therefore, since the 
court must decide one way or the other, 
it would find such suggested decisions 
very helpful, at least, as a starting point 
from which to build.’’ 

President MeNoble laid a good foun- 
dation for proposals calculated to aid 
appellate court judges in performing 
duties rendered especially arduous in 
these times by reason of the volume of 
eases and the number of citations hav- 
ing a potential application to the in- 
stant case. We quote at length from this 
part of the address: 

A written report from the clerk of 
each of the appellate courts calls our at- 


tention to the clerical and other assist- 
ance furnished the appellate court by the 
state. There seems to be no provision out- 
right in the law, at the present time, that 
provides for the employment by the re- 
spective justices of the courts, of their 
own choice, of those persons qualified to 
carry on research work, such as would 
be of prime value to the justices of the 
courts. The staff of clerks and amanu- 
enses, as provided for, is not sufficiently 
ample. 


For some time past, the best minds of 
the profession have been pointing out 
some of the difficulties of the law 
and how improvements could be made 
therein. The object for the organization 
of the American Law Institute, among 
others, is stated as follows: 

To promote the clarification and sim- 
plification of the law and its better adap- 
tation to social needs, to secure the better 
administration of justice, and to encour- 
age and carry on scholarly and scientific 


legal work. (A. B. A. Journal, volume IX, 
page 137.) 


Here is a platform that points out 
what is the matter with the science of 
the law, and at the same time it sug- 
gests a remedy. After fifty years of un- 
exampled experience in the practice of 
law, Root says that there is a ‘‘grow- 
ing uncertainty as well as complexity in 
the law.’’ These objections therefore, in 
a measure, ought to be overcome. 


It appears now that our salvation 
must come through experts. In a recent 
address, Mr. Hughes says (February 23, 
1925, Am. L. I., vol. 11, p. 95.): 


We fall down in government, not be- 
cause we do not have the mechanism of 
efficient government, but because of inez- 
pertness. . We are the victims of 
prolixity, uncertainty and confusion. In 
some respects it is a problem peculiarly 
our own. We have in this country the 
greatest law factory the world has ever 
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known. Forty-eight states and the federal 
government are turning out each year 
thousands of new laws, while at the same 
time the courts, in the performance of 
judicial duty, are giving us thousands of 
precedents. One hundred and seventy-five 
thousand pages of decisions in a single 
year! An average of 12,000 or more stat- 
utes each year and an average of 13,000 
or more permanently recorded decisions 
of highest courts each year! 


The professional scholar now has to 
“aid in the simplification of the law as an- 
nounced by the courts, through an analyt- 
ical and constructive restatement; not as 
a code, but as a source to which 
judges and lawyers may resort for precise 
and comprehensive information, possessing 
the only lasting authority, that of learning 
and accuracy.” 


Inexpertness Removable 


Therefore, the argument may be sum- 
marized to a single sentence. That the 
difficulties now experienced by the 
courts in rendering satisfactory opin- 
ions—that is to say, in correctly declar- 
ing the law—are based permanently on 
the inexpertness of those who assist with 
the tasks of the court, both as advocates 
and as judges, and because there is dis- 
played in the great legal battles and 
disputes insufficient learning and ac- 
curacy. The question then arises: ‘‘ How 
shall we get sufficient expertness involv- 
ing learning and accuracy?’’ The so- 
called referendary system now urged by 
many of the leaders of juristic thought 
seems to point to a partial remedy. It 
must be remembered that the custody 
ot the sacred vessels of the law has 
passed largely from the justices of the 
courts and active practitioners to the 
teachers and professors of the law 
schools and to authors of the textbooks. 
In this regard, Chief Justice Taft has 
said (vol. 11, Am. L. I. p. 93): 

The power over the profession is now 
exercised by the professors of law who 
carry on the education of the youth and 
who make them better lawyers than those 
who are active in the profession; and 
whose time is so much occupied in making 
the large arrangements of a professional 
character that their time is too valuable 
to occupy themselves with educating even 
the judges. 

Along the same line, Mr. Hughes 
says: 
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The labors of the great commentators 
and writers of treatises, of Kent and Story, 
of Benjamin, of Williston, have pointed 
the way. . . . Most important is the 
fact that at last the legal scholar, the pmil- 
osophical student, has come into his own in 
the esteem of the profession and that 
judges and practitioners in desperation 
are turning to the analysts and teachers 
to provide paths of safety in the great 
confusion. 

Kocourek Plan as Working Basis 

We, therefore, come back to the 
thought that the improvement of the 
law, and its preservation, for that mat- 
ter, has passed into the hands of the 
legal scholar and philosophical student. 
Such being the case, that valued indi- 
vidual should be very near to the courts, 
and the plan of the referendary system 
as drawn by Albert Kocourek, professor 
of jurisprudence of the Northwestern 
University (see volume VII, Journal of 
American Judicature Society, for De- 
ecember, 1923, pages 122, et seq.), should 
be considered. In brief, the referen- 
dary system would provide that each 
judge of an appellate court should have 
the right to choose such expert legal 
assistants for research work as would 
be found necessary to bring his opin- 
ions to the highest standard of good 
legal presentation. As Professor Kocou- 
rek says (page 124, column 2): 

Each judge of an appellate bench should 
have the appointment of one or more ref- 
erendaries to assist him in his judicial 
work. These appointments should be per- 


sonal and the duty of the referendary 
could be clearly designated. 


Scope of Work of Referendary 

For instance, when a ease is ready for 
investigation, the judge assigns it to one 
of his referendaries for a preliminary 
report, which should embody the follow- 
ing elements: 

A. An accurate statement of the ma- 
terial facts, showing (a) what facts are 
undisputed and (b) what facts are dis- 
puted. The disputed facts should be an- 
alyzed, with a statement in tabular form 


of what evidence supports and what evi- 
dence contradicts the disputed point. 


B. A statement of each proposition of 
law relied upon in the appeal, item by 


item, with the answering point, together 
with the authorities presented in 


the 
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briefs. ‘The reporter should examine each 
case and note (a) whether it is in point, 
and, if not in point, briefly state the rea- 
son, and (b) whether it was necessary to 
the decision or not. (See West’s Docket, 
May-June, 1924, volume 3, No. 27, at page 
2785, first column.) 

In short, it would be the duty of the 
referendary to go carefully through the 
transcripts and find out what the prin- 
cipal issues of fact were and to state 
the facts with aeeuracy and fidelity; 
then to take up the issues cf law, ar- 
range them, if need be, in parallel col- 
umns; examine the authorities cited and 
report upon the relative merits of the 
legal argument as displayed in the 
briefs. 


Conserves Energy of Judge 

It is claimed for the referendary sys- 
tem that it will enable each judge to 
conserve his energies for his principal 
task—that of decision. ‘‘A large part 
of a judge’s time in the appellate bench 
is spent in mastering or attempting to 
master the mechanical difficulties sur- 
rounding the settlement of litigation— 
mastery of facts out of conflicting state- 
ments, an orderly arrangement of the 
opposing arguments, gathering the books 
to be consulted, sifting the relevant from 
the irrelevant, and finally undertaking 
to make researches outside the briefs.’’ 

Thus we find that the courts are vis- 
ited with too much mechanical work, or 
work not requiring great experience, 
nor great judicial ability. This second- 
ary type of work so-called could be han- 
dled by the referendaries. 


Sufficient Reports Not at Hand 

With the ever-widening flow of legal 
decisions being handed down, it becomes 
more and more difficult to keep track of 
them, or to keep them looked up, as it 
were, and besides the immense cost of 
the upkeep of a satisfactory library 
renders it practically impossible for 
nine-tenths of the profession to have 
at hand the needed volumes of the ree- 
ords to consult in time of need. It is 
true that in the larger cities there are 
many satisfactory law libraries, but in 
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the smaller places the books are not so 
easily available, not so as to be at hand. 
We turn out about four hundred young 
lawyers yearly here and admit from 
other states some five hundred more an- 
nually, and not one of ten is able to 
secure adequate books properly to pre- 
pare cases for trial or appeal as they 
should be prepared. Visit the ordinary 
law office and the secantiness of equip- 
ment in this regard at once becomes ap- 
parent. Old broken sets of reports, old 
editions of law books, and old text-books 
generally, not subject to an easily found 
index, are apparently of little use in 
modern briefing. 

The cost of the reporter system to the 
ordinary lawyer we turn out is pro- 
hibitive. The cost of books is an un- 
ending drain. How many practitioners 
have a complete set of reports as men- 
tioned by Mr. Saner in the August, 
1924, number of the American Bar 
Journal, page 544, wherein he says: 

The body of the American common law 
is spread through 8,500 volumes, to which, 
more or less, our courts turn for guidance, 
and to which lawyers must turn for the 


information of the court and the protec- 
tion of their clients. 


Lawyers Without Books 
Very few, indeed. Few lawyers re- 
ceive sufficient emoluments from their 
practice to allow them to purchase and 
keep up such libraries, as it would ap- 
pear that every lawyer should possess. 
Such being the case, the courts them- 


selves, that are surrounded by sufficient 


libraries, should have expert assistance 
to make the proper and independent in- 
vestigation of cases when need be, espe- 
cially where it appears that the whole 
topic in dispute has not been fully cov- 
ered by opposing counsel in the argu- 
ments or the briefs. All details as to 
the personnel of the referendary staff, 
the manner of its selection, the tenure 
of employment, the daily duties and 
the like of its members must be left 
wholly to the court and the judges for 
arrangement. 
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Reversals May Be Obviated 


If the members of the court are suit- 
ably supplied with expert legal assist- 
ance—that is to say, by referendaries, 
who make a profession of their business 
—the court will be saved from many an 
unpleasant position in which it finds it- 
self. Too often in a case, the court is 
called upon to reverse a previous deci- 
sion because the law was not properly 
presented to the court at the time of 
the argument or presentation in the 
earlier case. The court has to fall back 
upon some such phrase as ‘‘this law 
was not called to our attention’’; oth- 
erwise, the decision would have been dif- 
ferent. 


Thus we find in Thompson v. Koel- 
ler, 183 Cal. 484, the court says, speak- 
ing of an earlier case: 

None of these decisions is referred to 
in Stockton Savings Bank v. McCown, 170 
Cal. 600, or apparently called to the atten- 
tion of the court. Now that the 
question is before us again, we can but 
conclude that the rule of the decisions 
(other cases) mentioned is, in truth, the 
established law of the state, and that 
Stockton Savings Bank v. McCown should be 
overruled as contrary thereto. 


The court then goes on and refers to 
the ease of Pollitz v. Wickersham, 150 
Cal. 238, where the rule had been cor- 
rectly stated with respect to the require- 
ments of preparing and filing a claim 
against an estate. It is no doubt a fact 
that if the court had been surrounded 
by expert assistants, such error would 
not have been made as was made in the 
Savings Bank ease, supra. 

To the same effect in Mutual Life In- 
surance Co. of New York v. P. F. Co. 
etc., 142 Cal. 477, the court erroneously 
laid down the rule touching the extine- 
tion of a lien on pledges. The decision 
was contrary to a long line of decisions 
theretofore rendered by the Supreme 
Court, but in Puckhaber v. Henry, 152 
Cal. 424, the court being more fully ad- 
vised, overrules the Mutual Life Insur- 
ance Co. case in the following lan- 
guage: 
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If Mutual Life Insurance Company v. 
Pacific Fruit Co., 142 Cal. 477 (76 Pac. 
67), is to be followed, either the decisions 
as to a mortgagee in possession must be 
overruled, or, accepting the doctrine of 
those cases as established as a rule of prop- 
erty which should not now be changed, 
we shall have two diametrically opposed 
constructions of section 2911, one for the 
mortgagee in possession and the other for 
the pledgee. We cannot see that property 
rights can by any possibility be injuri- 
ously affected by our now declaring what 
we are satisfied is the true rule in this 
matter, and declining to follow the deci- 
sion under discussion. 

No doubt the confusion arising in Bo- 
gart v. Geo. K. Porter Co., 193 Cal. 
208, as compared with More v. Hutchi- 
son, 187 Cal. 623, might likewise have 
been avoided by a more satisfactory ex- 
amination by means of expert assist- 
ants. In the More case, the court says 
on page 208: 

The point was mentioned and the More 
case cited for the first time in the oral 
argument at the hearing by this court 
after decision by the district court of ap- 
peal, but nothing was said to indicate that 
the point was not discussed or that 
case cited in the briefs on file. The for- 
mer opinion was written in response to 
the arguments presented in the briefs, and 
therefore, did not dispose of the point now 
urged. 

Here is another illustration where, if 
the law available had been ‘‘run down’’ 
by expert assistants, such apparently 
contrary opinions would not have been 
rendered, or rather the court would get 
it right the first time instead of the sec- 
ond time. 

To the same effect, in 142 Cal. 480, we 
find the following: 

In the case of Z. v. A., 99 Cal. 69, the 
attention of the court was not directed to 
section 2911 of the Civil Code, 
but in fact the decision of the case went 
off on that code section. 

The books abound in eases of like im- 
port where law principles of serious 
moment were not drawn to the attention 
of the court in arguments or in briefs, 
and where cases were decided on a ‘‘too 
scanty’’ presentation of the dispute. 
Even code sections were left out on ar- 
gument, or in briefing. Such palpable 
errors should be avoided. 

















AMERICAN JUDICATURE SOCIETY 


Commissions and Boards Have Experts 


The modern industrial boards and 
commissions set us a good example of 
how experts are called into use in as- 
sisting in the production of decisions. 
The Railroad Commission, the Indus- 
trial Accident Commission and like 
bodies have their independent and disin- 
terested assistants and advisors that re- 
port out on the disputed points and 
assist in keeping the judgments of such 
tribunals consistent. Courts may in a 
limited degree use their experts or refer- 
endaries in the same manner. 
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Compared with the progress that has 
been made in the various commercial in- 
dustries, the legal mill lags far behind 
in its comparative output. In modern 
industry the leaders are not required to 
earry on the drudgery. Expert assist- 
ance is furnished at every angle of the 
problem. There is a distribution of re- 
sponsibility as to the assembling of the 
items that make up the industry, and 
the leaders only are required to make 
the important decisions. 





The Judicial Council Movement" 


The judicial council as an agent for 
the continuous study of the administra- 
tion of justice and for the recommen- 
dation of needed changes in methods 
either to judges or to the legislature is 
assuming a growing importance. 

The plan is based on sound and prac- 
tical principles and is not merely an il- 
lustration of a too common mania for 
solving problems by the creation of new 
and multiplied agencies. 

It may be taken as axiomatic that 
changes in the methods of the adminis- 
tration of justice in the interest of 
greater efficiency are needed from time 
to time as conditions change and new 
problems develop. 

A disregard of this simple fact in the 
past, apparently on the easy-going the- 
ory on the part of the bar that the 
situation would somehow take care of 
itself, accounts no doubt in large meas- 
ure for the inexpert legislative tinkering 
which has done so much in some states 
to impede the administration of justice 
by robbing. courts of necessary free- 
dom in the conduct of their affairs. 
Since changes must come, it is obviously 
important that they be observed and 
studied by those in a condition to un- 
derstand their significance and to sug- 
gest remedies where remedies are 


*An editorial published in the American Bar 
Association Journal for August, 1925. 


needed. Such a body is the judicial 
council; it seems to answer a real need 
of the situation, and the federal govern- 
ment and several states have already 
adopted it. 

In this important business the na- 
tional government is setting a notable 
example to the states and one which 
eannot fail to stimulate what may now 
be considered a well defined and well 
considered movement. It has created a 
judicial council which goes under the 
name of the Conference of Senior Cir- 
cuit Judges, and this council at each 
meeting is showing the value of the 
vigilance of a body with a commission to 
consider the administration of justice 
throughout an entire system. At its 
meeting in October, 1924, it made vari- 
ous suggestions to the district judges for 
the dispatch of business. It also recom- 
mended to the Supreme Court the pro- 
mulgation of certain orders to improve 
conditions in the bankruptcy practice, 
which rules were promulgated by the 
Supreme Court in April of the present 
year. It called attention to the lack of 
suitable libraries for certain federal 
courts and pointed out the necessity of 
supplying at least a minimum of books 
to officials. At its meeting this year it 
called the attention of district judges to 
abuses of the conspiracy statute and 
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suggested that they bring it to the no- 
tice of district attorneys, to the end that 
this form of indictment be hereafter not 
adopted hastily, but only where care- 
ful consideration shows the public inter- 
est requires it. It also announced an 
intention to bring the subject before 
Congress. It suggested to district judges 
that their discretion as to granting 
or withholding bail after conviction 
‘‘should be exercised to discourage re- 
view sought, not with hope of a new 
trial, but on frivolous grounds merely 
for delay.’’ It recommended an in- 
erease of judges in certain states where 
the business imperatively demands it. 
No one can read the proceedings of 
this Conference of Circuit Judges, pre- 
sided over by the Chief Justice of the 
United States, without reaching the con- 
viction that a new and important agency 
has been introduced into the administra- 
tion of federal justice. Its suggestions to 
district judges, it may safely be as- 
sumed, will be followed. They are not 
merely the expression of a pious hope, 
but the program of a body with reason 
for what it does, with a very strong dis- 
position to do something, and with pres- 
tige great enough to insure that its pro- 
posals will receive careful attention. 


Progress in States 

Now the situation in the states is nat- 
urally not on all fours with that in the 
federal field; a judicial council in a 
state might presumably be constituted 
more effectively along somewhat differ- 
ent lines and be ealled on to deal with 
many problems which the organization 
of the federal courts does not present. 
But when allowance is made for all this, 
the significance of the federal judicial 
activity in this field for the states ean- 
not be gainsaid. Here we have an illus- 


tration of the great service which an 
ageney of the national government may 
render the states by simply setting an 
example of zealous and efficient admin- 
istration within its own sphere. It is not 
improbable that such stimulation from a 
national source may far execed in last- 
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ing good the noisier schemes for direct 
control and interference with state af- 
fairs which at the present time appear 
to make such an appeal to many. 
Coming to the states, we find various 
instanees of the creation of similar 
bodies by legislative authority and still 
more instances in which the creation of 
such councils has been recommended by 
high professional authority. In its final 
report in 1921 the Massachusetts Judica- 
ture Commission recommended to the 
legislature the creation of ‘‘a central of- 
ficial body’’ for the continuous study of 
questions relating to the courts, and the 
legislature responded by the creation ia 
1924 of the present Judicial Council 
of that state. Ohio in 1923 created a 
judicial council, and Oregon in the 
same year passed an act to the same 
effect. This, however, was amended at 
the session of 1925, and the first session 
of the council for that state has just 
been held under it. The Bar Association 
of Pennsylvania at its meeting this year 
adopted a report of a special committee 
recommending the creation of a judicial 
council and continued it with instruc- 
tions to present at the meeting next year 
a draft of an act to be submitted to 
the legislature in 1927. California will 
submit a proposed constitutional amend- 
ment creating a judicial council to the 
people in 1926. As what is aimed at is 
not a mere perfunctory formal organiza- 
tion, but rather an active ageney which 
will take itself seriously and perform a 
genuine function, the measures for ju- 
dicial councils naturally provide certain 
neeessary powers. The plan suggested 
in a gencral way by the Pennsylvania 
committee provides for reports from the 
various courts, for an annual report to 
the legislature, for stated meetings of all 
the judges of the state with the ecoun- 
cil, for power to administer oaths and 
require the attendance of witnesses and 
production of books and documents for 
compelling attendance and production 
of books by action of the courts, and for 
an exceutive seerctary. It goes without 
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saying that a reasonable appropriation 
to defray the cost of the simple ma- 
chinery of the council is an essential. 


What May Be Expected 


While a report to the legislature and, 
in ease of need, suggestion for new leg- 
islation or repeal of old and hampering 
statutes are contemplated, it does not 
follow that the activity and influence of 
a state judicial council will be confined 
to that particular field. The functioning 
of the Conference of Senior Circuit 
Judges in the double direction of legis- 
lative recommendation and suggestion 
to district judges suggests a much wider 
field. Much, no doubt, can and will be 
accomplished by the direct suggestion of 
the council in the state to the various 
judges. There are many details in the 
administration of justice in the courts 
that can be improved by mere acceptance 
on the part of the judges of well con- 
sidered and reasonable suggestions. The 
composition of the judicial council in 
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the various states wilt naturally be such 
as to give it prestige, and the discus- 
sions participated in by judges and lead- 
ing members of the bar before it 
reaches its conclusions as to recommen- 
dations will furnish an additional ele- 
ment of persuasion. It may be, indeed, 
after certain legislative debris which 
lies in the path of the proper function- 
ing of the courts in some states has 
been cleared away, that needed improve- 
ments in the work of the courts from 
time to time can be accomplished by the 
whole-hearted co-operation of the bench 
and bar and the judicial council, with- 
out anything but the rarest recourse to 
legislative aid. . . . 

Whatever the method of activity 
which the situation in particular states 
may suggest, there can be no question 
that an able judicial council, with the 
prestige which its function and person- 
nel will afford, will furnish a driving 
wheel which has not heretofore been 
supplied by any other agency. 
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